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United States Court of Appeals for the 

District of Columbia 


a District Court of the United States for the 

District of Columbia 

No. 87228 At Law 

Rebecca Loube, Plaintiff 

vs. 


District of Columbia, a Municipal Corporation, Defendant . 

i 

United States of America, 

District of Columbia , ss: j 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at thei times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 


1 Declaration j 

Filed April 1 1936 ! 

In the Supreme Court of the District of Columbia 

! 

Law No. 87228 
Rebecca Loube, Plaintiff 
vs. 

j 

District of Columbia, a municipal corporation, Defendant 

The plaintiff, Rebecca Loube, sues the defendant, District 
of Columbia, a municipal corporation, for that heretofore, 
to wit, on the 31st day of December, 1935 at or about 3:20 
o’clock p. m. that said defendant operated a refuse depart- 
ment in the District of Columbia in the collection of gar¬ 
bage, and, in the course of said maintenance and operation, 
owned and by its agents, servants and employees operated 
certain motor trucks commonly known as city refuse trucks 
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and at the time aforesaid, one of the said trucks was being- 
propelled by an agent, servant and employee of the said de¬ 
fendant in a northerly direction on Georgia Ave., N. W. in 
the District of Columbia at or about its intersection with 
Shepard Street at the time and place aforesaid the plain¬ 
tiff was a passenger upon a street car which was likewise 
proceeding in a northerly direction on Georgia Avenue at 
or about the said intersection and which had come to a 
standstill for the purpose of permitting passengers to get 
off the same, including the plaintiff, and at the time and 
place aforesaid the plaintiff was lawfully stepping off the 
aforesaid street car which was standing still at or about 
the aforesaid intersection. 

Whereupon it became and was the duty of the said de¬ 
fendant by its agents, servants, and employees in the opera¬ 
tion of the aforesaid motor truck to exercise reason- 
2 able care in the operation thereof so as not to cause 
injury to the plaintiff or other persons lawfully upon 
the highway. 

Yet the said defendant by its agent, servant and em¬ 
ployee as aforesaid not regarding its duty in the premises 
but carelessly neglecting the same did negligently and care¬ 
lessly operate the said motor truck at a fast and excessive 
rate of speed without keeping the same under reasonable 
or proper control and without keeping or maintaining a 
reasonable or proper lookout in violation of Art. 6 Sec. 
28A of the Traffic and Motor Vehicle Regulations of the 
District of Columbia which were then and there in full 
force and effect of law and which provided that a vehicle 
approaching an intersection shall slow down and be kept 
under such control as to avoid colliding with pedestrians 
or vehicles and that the operator of the same did not main¬ 
tain the same under reasonable control when approaching 
the aforementioned intersection and in violation of Art. 6, 
Section 22B of the Traffic and Motor Vehicle Regulations 
of the District of Columbia which were then and there in 
full force and effect of law and which provided that no 
person shall drive a vehicle on a highway at a greater 
speed than is reasonable and prudent in that the said mo¬ 
tor truck was being operated at a greater speed than was 
reasonable and prudent and the said defendant by its agent, 
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servant and employee as aforesaid did further negligently 
and carelessly fail to slow down the speed of the said mo¬ 
tor truck or stop the same when the operator thereof saw 
or in the exercise of reasonable care should have seen the 
position of the plaintiff in getting off the street car in time 
to have avoided a collision with her by the exercise of 
reasonable care did further negligently and carelessly ope¬ 
rate the aforesaid truck in violation of Art. 4. Sec. 10A of 
the aforesaid Traffic Regulations which provided that 
the driver of a vehicle approaching any street car 
3 going in the same direction which has stopped or is 
about to stop for the purpose of receiving or dis¬ 
charging passengers, shall bring such vehicle to a full stop, 
not closer than 10 feet from the nearest exit of such street 
car and shall keep such vehicle standing until the passen¬ 
gers have boarded such car or reached the nearest adjacent 
sidewalk in that the said motor truck operator failed to 
slow down or stop the said motor truck but attempted to 
get ahead of said street car on the right hand side while 
the same was at a standstill in violation of the said regu¬ 
lations and as a result of the negligence of the said defen¬ 
dant by its agent, servant and employee, in the operation 
of the aforesaid motor truck as aforesaid the same was 
caused to collide with the door of the street car through 
which the plaintiff was walking in getting off the said street 
car and as a result of the said collision also collided with 
the plaintiff wffiile she was descending on the stairway of 
the said street car and as a result thereof, the plaintiff 
was thrown from her position thereon against the roadway 
with great force and violence and as a result thereof sus¬ 
tained serious and permanent physical injuries, in that the 
plaintiff sustained numerous bruises, contusions atid lacer¬ 
ations about her head, body and limbs and plaintiff sus¬ 
tained a severe bruise and contusion of her right breast 
which was rendered swollen and blue for a long period of 
time and which has and will in the future continue; to cause 
the plaintiff great pain and plaintiff sustained a bruise and 
sprain of her right shoulder with permanent impairment 
of her use thereof and plaintiff’s back was severely strained 
in the lumbo-sacral region thereof with permanent impair¬ 
ment of her use of her back and plaintiff sustained a severe 
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bruise to her head which resulted in a concussion of her 
brain which has and will in the future continue to cause the 
plaintiff to suffer from headaches and nausea, and 
4 plaintiff was caused to suffer internal injuries in¬ 
cluding female disorders which have and will in the 
future continue for a long period of time and plaintiff’s 
nervous system was severely shocked and permanently im¬ 
paired and plaintiff suffered and will in the future suffer 
great physical and mental pain and anguish and plaintiff 
incurred and will in the future incur large expense for med¬ 
ical, surgical, hospital, nursing treatments and medicines 
and plaintiff lost and will in the future lose much time from 
her ordinary household and domestic duties, all to the 
plaintiff’s damage in the sum of $10,000. 

Wherefore, the plaintiff brings this action and claims 
damages of said defendant in the sum of $10,000, besides 
cost of this action. 

ALVIN L. NEWMYER 
DAVID G. BRESS 

Attorneys for Plaintiff 


Demurrer 
Filed June 1 1936 

********* 

Comes now the defendant, by counsel, and says that the 
declaration herein filed is bad in substance. 

VERNON E. WEST 

Acting Corporation Counsel, D. C. 

CHESTER H GRAY, 

Assistant Corporation Counsel , D. C. 
Attorneys for defendant. 

Note: 

The following points of law will be argued upon the hear¬ 
ing of the demurrer: 

1. The collection of garbage is a governmental func¬ 
tion, and the District of Columbia is not liable for 
5 torts committed in the performance thereof. 
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Memoranda 

June 1 - 1936. 

Memorandum of Authorities in Support of Demurrer— 
filed. 


June 4 - 1936. 

Memorandum of Points and Authorities in Opposition 
to Demurrer to Declaration—filed. 


June 16 - 1936. I 

Argument of demurrer in open court and cause submit¬ 
ted on June 16, 1936. 


District Court of the United States for the District of 

i 

Columbia 

I 

Tuesday, June 30, 1936. j 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

********* 

Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby sustained. 


6 District Court of the United States for the District 

of Columbia 

Wednesday, July 1, 1936. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

• •**#**** 

Comes now the plaintiff by her attorneys of record and 
elects to stand upon her declaration filed herein, and it ap¬ 
pearing to the Court that a demurrer to said declaration 
was sustained upon the thirtieth day of June, 1936, judg¬ 
ment is ordered in accordance therewith. 

Wherefore, it is considered that plaintiff take nothing 
by this action that defendant go hence without day, be for 
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nothing held and recover of plaintiff its costs of defense to 

be taxed bv the clerk and have execution thereof. 

* 

From the foregoing judgment the plaintiff by her at¬ 
torneys of record, in open Court, notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 


Memorandum 

July 3 - 1936. 

Undertaking on appeal approved and filed. 

Assignment of Errors 
Filed July 7 1936 

*•***•**• 

The plaintiff assigns as error committed by the court be¬ 
low, the following: 

1. The court erred in sustaining the demurrer to 
7 the declaration and entering judgment thereon for 
the defendant. 

2. The court erred in ruling as a matter of law that the 
collection of garbage is a governmental function for which 
the District of Columbia as a municipal corporation is not 
responsible for torts of its employees while engaged in the 
performance thereof. 

3. The court erred in ruling that the declaration failed to 
state a cause of action. 

ALVIN L. NEWMYER 
DAVID G BRESS 

Attorneys for Plaintiff 

Service of copy of the foregoing Assignment of Errors 
and Designation of Record acknowledged this 7th day of 
July, 1936. 

VERNON E. WEST 

Acting Corporation Counsel 
for the District of Columbia 
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Designation of Record | 

Filed July 7, 1936 

* * * * * * * # i 

The plaintiff designates the following to be included in 
the record on the appeal herein: 

1. Declaration filed April 1, 1936 I 

2. Defendant’s demurrer to declaration filed June II, 1936 

3. Memo: Points and authorities filed by defendant in 
support of demurrer, June 1, 1936. 

4. Memo: Points and authorities filed by plaintiff in op¬ 
position to demurrer on June 4, 1936 

5. Memo: Argument of demurrer in open court on 

8 June 16, 1936 j 

6. Order of court sustaining demurrer to declara¬ 
tion on June 30, 1936. I 

7. Judgment for defendant on the demurrer 

8. Memo: Minute entry plaintiff electing to stand on de¬ 
murrer and notation of appeal in open court to i United 
States Court of Appeals for the District of Columbia and 
order fixing cost bond at $100 or $50 cash in lieu thereof. 

9. Memo: $100 cost bond approved and filed 

10. Assignment of Errors 

11. This Designation j 

ALVIN L. NEWMYER 
DAVID G. BRESS j 

Attorneys for Plaintiff 


9 District Court of the United States for the District 

of Columbia 

I 

United States of America, 

District of Columbia, ss: j 


I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages, numbered from 1 to 8, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 87228 At Law, 
wherein Rebecca Loube is Plaintiff and District of Colum- 


i 
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bia, a Municipal Corporation, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 31st day of August, 1936. 

C. E. STEWART, 

Clerk 

(Seal) By Assistant Clerk. 

Endorsed on Cover: No. 6830. Rebecca Loube, appellant, 
v. District of Columbia, a Municipal Corporation. United 
States Court of Appeals for the District of Columbia Filed 
Sep 14 1936 Moncure Burke Clerk 


IN THE 


?Bmteb States Court of Uppeate 

FOR THE DISTRICT OF COLUMBIA j 
January Term 1937. 


No. 6830. 


Rebecca Loube, Appellant, 


i 

i 


V. 

District of Columbia, a municipal corporation, 

Appellee . 


BRIEF ON BEHALF OF APPELLANT. 


Alvin L. Newmyer, 

David G. Bress, 

Attorneys for Appellant. 
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IN THE 

Winittb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term 1937. 

i 

No. 6830. j 

i 

I 

Rebecca Loube, Appellant , 

v. | 

District of Columbia, a municipal corporation, 

Appellee . 

______ i 

BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 


This is an appeal by the plaintiff below from a judg¬ 
ment for the appellee entered upon an order of the 
court sustaining appellee’s demurrer to the declaration 
in tort for personal injury, filed on behalf of the appel¬ 
lant. (R. 5) I 

The declaration filed by the appellant alleges in sub¬ 


stance that on December 31, 1935, at or about! 3:20 


o’clock p. m., she was a passenger on a street car which 
had proceeded in a northerly direction on Georgia 





Avenue, Northwest, in the District of Columbia at or 
about its intersection with Shepherd Street and that 
when the street car came to a complete stop, she pro¬ 
ceeded to step off the car. "While in the act of stepping 
off the street car, a truck belonging to the District of 
Columbia, a municipal corporation, appellee, which 
was then being operated as a part of the refuse depart¬ 
ment of the District of Columbia in the collection of 
garbage, negligently and carelessly struck the plaintiff 
while she was stepping off the street car, striking the 
street ear and the appellant at the same time causing 
her severe injuries. (R. 1, 2) The declaration specifi¬ 
cally sets forth a number of separate grounds of negli¬ 
gence, the sufficiencv of which is not involved in this 
appeal. Appellant also alleges in her declaration the 
character of the serious and permanent physical in¬ 
juries which she sustained, claiming judgment against 
the appellee in the sum of $10,000. (R. 4) 

To this declaration the appellee filed a demurrer upon 
the single ground that 4 4 the collection of garbage is a 
governmental function, and the District of Columbia 
is not liable for torts committed in the performance 
thereof.” (R. 4) After the filing of memoranda by 
counsel on behalf of both parties, the demurrer was ar¬ 
gued in open court on the 16th day of June 1936 and, 
thereafter, on June 30, 1936 the court passed an order 
sustaining the demurrer. (R. 5) On July 1, 1936, the 
appellant elected to stand upon a declaration and, from 
the judgment entered upon the said demurrer, duly 
noted her appeal in open court to the United States 
Court of Appeals for the District of Columbia. (R. 
5, 6.) The cost bond on appeal was fixed by the court 
and appeal was perfected on July 3, 1936, by the filing 
of an approved bond. (R. 6) 


3 
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ASSIGNMENT OF ERRORS. 

The appellant assigns as error committed by the 
court below, the following (R. 6): j 

1. The court erred in sustaining the demurrer to the 
declaration and entering judgment thereon for the de¬ 
fendant. 

i 

2. The court erred in ruling as a matter of law that 
the collection of garbage is a governmental function for 
which the District of Columbia, as a municipal corpora¬ 
tion, is not responsible for torts of its employees while 
engaged in the performance thereof. 

j 

3. The court erred in ruling that the declaration 
failed to state a cause of action. 

PRELIMINARY ANALYSIS. 

The appellee’s demurrer to the declaration is based 
upon a single ground, viz., that 4 4 the collection of gar¬ 
bage is a governmental function and the District of 
Columbia is not liable for torts committed in the per¬ 
formance thereof.” (R. 4) The declaration expressly 
alleges the purpose for which the truck was used by 
the municipality, in the following language (R. 1): 

“That said defendant operated a refuse depart¬ 
ment in the District of Columbia in the collection 
of garbage, and, in the course of said maintenance 
and operation owned and by its agents and ser¬ 
vants and employees operated certain motor trucks 
commonly known as City Refuse Trucks. ’ ’ j 

i 

The assignment of errors presents but a single; ques¬ 
tion, which charges that the trial court committed error 
in ruling, as a matter of law, that the declaration did 
not state a cause of action because the municipal own- 
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ership and maintenance of a refuse and garbage col¬ 
lection department constitutes a governmental function 
in the performance of which the municipality is not 
liable for the negligent act of its agents engaged in the 
performance of such work. 

ARGUMENT. 

I. 

The Collection of Garbage is a Proprietary Function of 
a Municipality and no Governmental Immunity At¬ 
taches Thereto. 

The collection of garbage and refuse is connected 
with both public health and the safe maintenance of the 
highways. The collection of refuse and garbage in 
view of prevailing regularatory provisions is not one 
primarily designed for public health. An incidental 
effect of the collection of garbage to keep the streets 
and highways in a safe condition and free from becom¬ 
ing in a dangerous condition is that it, in some in¬ 
stances, prevents the spread of disease. The refuse 
department, according to common knowledge, is sub¬ 
stantially maintained for the purpose of collecting 
ashes and other debris. But for the municipal pro¬ 
vision for such collection, ashes, dirt and refuse would 
be strewn about the streets, thereby affecting the duty 
imposed upon a municipality to maintain its streets 
and highways in a reasonably safe condition, connected 
with public safety in the city’s proprietary or minis¬ 
terial function but not in its function as a sovereignty. 

There is authority to the effect that the maintenance 
of a municipal refuse or garbage collection department 
is an incidental to the municipal, proprietary duty to 
maintain its streets and highways in a reasonably safe 
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condition, even though such function indirectly results 
in the furtherance of public health and comfort. 

Denver v. Porter, 126 F. 288. 

Missano v. New York, 160 X. Y. 123, 51 X. E, 714. 

Quill v. N. Y., 55 X". Y. S. 889. 

• McLeod v. Duluth, 171 Minn. 181, 218 X. W. 892. 

Denver v. Maurer, 106 P. 875 (Colo.). 

Ostrom v. SVm Antonio, 91 Tex. 523, 62 S. W. 909. 

Christian v. Fernandez, 100 Miss. 76, 56 So. 329. 

Schmidt v. Cifo/ 0 / Chicago, .... Ill.(De¬ 
cided April 7, 1936) | 

In the case of Christian v. Fernandez, supra, the 
court said: i 

“The only reql defense is that, at the time of 
the injury, the Sar and driver were engaged in a 
governmental duty, and on account of this no lia¬ 
bility attaches on the part of the city . . ! . It 

may be true, as an abstract proposition of law, that 
damage occasioned bv the city in the exercise of a 
purely governmental duty does not render the city 
liable; but it must be a governmental duty and the 
idea that a driver of a city cart engaged in hauling 
trash and dirt for the city, is engaged in a govern¬ 
mental function in any sense in which the word is 
used in the law, requires a stretch of the imagina¬ 
tion that is beyond our power to make. It is a 
matter of no little difficulty to define what are and 
what are not truly governmental duties of a city. 
To a very large extent these questions can only be 
settled by the facts of each particular case, so 
variant are the conditions under which the ques¬ 
tion arises. 

The use of the car in hauling dirt or trgsh for 
the city is for no governmental purpose, as con¬ 
nected in anv wav with the sovereign duty of the 
state . . . But the hauling of dirt and trash 

is for the use and advantage of the citv in its cor- 
porate capacity as a corporate duty—and the city 




is liable for all damage done by any officer or agent 
so employed.” 

In the Missano case, supra, in New York, the plain¬ 
tiff’s decedent, a child, was killed by a horse attached 
to a refuse cart of the city street cleaning department. 
In holding that the court was engaged in a proprietary 
function and not a governmental function, the court 
said the following: 

“At the time this alleged cause of action accrued 
it was the duty of the City of New York to keep its 
streets in repair, also to remove the sweepings, 
ashes and garbage as often as public health and 
the use of the streets required it to be done. . . . 
The fact that the discharge of this dutv might in- 
cidentally benefit the public health did not make 
the act of the commissioner of street cleaning a 
public function. It is clear upon principle and au¬ 
thority, that the City of New York in the ordinary 
and usual care of its streets, both as to repairs and 
cleanliness, is acting in the discharge of a special 
power granted to it by the legislature, in the exer¬ 
cise of which it is a legal individual, as distin¬ 
guished from its governmental function when it 
acts as a sovereign.” 

In the Quill case, supra, the plaintiff while boarding 
a street car was struck by a garbage wagon connected 
with the street cleaning department. In denying the 
city’s contention that the collection of garbage was a 
governmental function, the court stated that the city, 
in the performance of such activities, assumed to do 
something which the citizens themselves were bound to 
do and consequently it assumed a proprietary func¬ 
tion. The court said the following: 

“ . . . the removal of garbage and ashes seems to 
us plainly not the governmental function of abat- 





I 


ing nuisances, but the private duty which would 
otherwise rest on residence and property owners 
of the municipality. ’’ 

The only expression of the federal courts upon this 
question is involved in the case of Denver v. Porter, 
126 F. 288, where the Circuit Court of Appeals said, as 
follows: 

“In almost all affairs of purely local concern 
some indirect relation may be traced to a matter 
of health, safety, or other subject of governmental 
cognizance. The test is not that of casual or inci¬ 
dental connection. If the duty in question is sub¬ 
stantially one of a local or corporate nature the 
city cannot escape responsibility for its careful 
performance because it may in some general way 
also relate to a function of government. Thus, 
from very early time, the maintenance of high¬ 
ways has been of general interest. Nevertheless, 
the overwhelming weight of authority is to the 
effect that the superintendence and care of the 
streets and allevs of a citv, and all that directlv 
pertains thereto, are peculiarly in the class of 
municipal duties for the neglect of which the city, 
in its corporate character, is liable.” 

In the Schmidt case in Illinois, decided on April 7, 
1936, the plaintiff, while riding in an automobile w$s in¬ 
jured as the result of a collision between that automo¬ 
bile and a motor truck owned and operated by the City 
of Chicago in the collection of garbage. The question 
raised on appeal in that case was precisely that raised 
by the demurrer in the case at bar. The court there 
held that the collection of garbage constituted a propri¬ 
etary and not a governmental function and allowed a 
recoverv against the citv. The court said: 


I 

| 

i 
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“While the protection of health has always been 
a governmental function, the removal and dispo¬ 
sition of garbage has never been included within 
its sphere except as an incident thereto. Insofar 
as we know, government as an attribute of its sov¬ 
ereignty never assumes the removal and disposi¬ 
tion of garbage throughout the state at large. 
Such always has been and on farms and in the 
sparsely settled communities of the state still is 
essentially and primarily a work that is performed 
by private citizens. However, as more populous 
centers developed, it became impractical in most 
cases for private citizens to properly attend to this 
function and it became necessarv for the munici- 
palities to assume it on account of the complexity 
of life and the conditions peculiar to such munici¬ 
palities. It is clear upon principal and authority 
that the City of Chicago in the collection and re¬ 
moval of the garbage of its citizens acts in the dis¬ 
charge of a special power granted it by the legisla¬ 
ture, in the exercise of which it is a legal individ¬ 
ual, as distinguished from its governmental func¬ 
tion when it acts as a sovereign and the fact that 
the discharge of this duty might incidentally bene¬ 
fit the public health does not make the removal of 
the garbage a public function. ’ 1 

The circuit court of appeals in the case of Denver v. 

Porter, supra , said at page 294, as follows: 

“We are of the opinion that in the case before 
us the removal of the waste and refuse from the 
alleys of the city in the city cart, the deposit there¬ 
of upon the dumping grounds near Porter ’s prem¬ 
ises, and the supervision of such work and of the 
dump itself were of local or municipal concern, 
and that the officers and employees of the health 
department of the city in the discharge of their 
duties in. connection with such work and super¬ 
vision, were acting as the representatives of the 
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city, for whose negligent act or omissions if would 
be liable. . . . The dump was under the exclusive 
control of those officers, and they represented local 
or corporate interests of the city rather tlian the 
state in its sovereign capacity. ’ ’ 


Silverman v. New York, 114 N. Y. 59. 
Flannagan v. Bloomington, 156 Ill. App. 
Roumbos v. City of Chicago, 332 Ill. 70. 


162. 


In the case of Wasilevitsky v. Chicago , 280 Ill. App. 
531, where one of three garbage laden trailers attached 
to a truck owned and operated by the City of Chicago 
struck an automobile and injured the plaintiff, the pre¬ 
cise question raised in the case at bar was there raised 
and, in that case, the court said: 

4 4 Whether the city was acting in a governmental 
capacity at the time in question, in which case 
there would be no liability, or whether it was act¬ 
ing in a ministerial capacity, in which case there 
would be liability, is a question not free from dif¬ 
ficulty. Somewhat similar questions have been be¬ 
fore the courts of this country on numerous occa¬ 
sions and the opinions and decisions are irrecon¬ 
cilable. And as pointed out by this court in Bedtke 
v. City of Chicago, 240 Ill. App. 493, we think the 
reason for such diversity of opinion has j 4 arisen 
from a misconception of early law, the ordinary 
principles of law pertaining to torts ought fo apply 
to a municipal corporation; in other words:, such a 
corporation, like any other principal, should be 
liable for the torts of its agents, and the distinction 
between governmental and ministerial functions, 
used in determining the liability of a municipal 
corporation for negligence in affirmative conduct, 
should be abandoned. 34 Yale Law Journal 299; 4 
Dillon Municipal Corporations, p. 3002.’ ” 

44 ‘Injuries caused by negligence of municipal 
employees are proper items of expense to be borne 
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by the community. For omission to perform pub¬ 
lic duties running to the community as a whole 
there should of course be no municipal liability to 
private individuals. But in the undertaking of an 
affirmative course of conduct, it is immaterial that 
the duty being performed is a public one from 
which the municipality derives no profit. Liability 
should be based upon the exaction of the law that 
everyone, in the performance of an affirmative 
course of conduct, must at his peril measure up to 
his standard of due care.’ 34 Harv. Law Review 

p. 66.” 

A thorough collection of cases upon this subject is 
contained in the following annotations, showing a very 
marked split of authority: 

14 A. L. R. 1473 
32 A. L. R. 988 
52 A. L. R. 187 
60 A. L. R. 101. 

In Dillon on Municipal Corporations (5th Ed.) Sec¬ 
tion 1662, it is stated: 

“A diversity in opinion appears in the decisions 
as to the liability of a municipal corporation for 
the negligence or torts of officers and agents of the 
municipality engaged in the cleaning of streets and 
in the removal of ashes and garbage from private 
premises. In some jurisdictions these duties are 
regarded as governmental in their nature and any 
implied liability of the city for the negligence or 
torts of its employees in the performance of their 
duties in these matters is denied. But in other 
jurisdictions the contrary view is adopted and the 
municipality has been held impliedly liable for the 
negligent acts of employees of its department of 
street cleaning. In other cases the principle that 
the city acts in a private or corporate capacity and 
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not in the performance of a governmental func¬ 
tion in the removal of ashes and garbage from the 
citv, has been affirmed bv the courts, and the citv 
lias, by virtue thereof, been held to be liable' for 
creation of a nuisance in the maintenance of dumps 
in the vicinity of other property.” I 

The Collection of Garbage in the District of Columbia 
is a municipal or proprietary function as distin¬ 
guished From a Governmental Function by Virtue 
of Statute. j 

By the Act of Congress, approved July 11, 1919, 41 

Stat. 39 Title 20, part 5, section 1294, D. C. Code 1929, 

it is provided as follows: 

44 The commissioners are authorized, if in their 
opinion such action shall be to the best interests of 
the District of Columbia, to conduct any or all of 
the operations involved in the collection and dis¬ 
posal of city refuse of every kind as municipal 
functions, and for that purpose to purchase or 
lease the necessary plants, buildings, and land, to 
purchase or hire horses and horse-drawn vehicles, 
passenger carrying and other motor-propelled ve¬ 
hicles, equipment, and machinery, and to employ 
expert and other personal services, and labor, and 
to pay travelling, maintenance, incidental and con¬ 
tingent expenses; Provided, That products arising 
from such operations conducted as authorized 
herein may he sold and the proceeds arising there¬ 
from shall he paid for each fiscal year into the i 
Treasury of the United States to the credit of the 
United States and the District of Columbia in the 
same proportions as appropriations for the ex¬ 
penses of the government of the District of Colum¬ 
bia for such fiscal year are paid from the Treasury 
of the United States and the revenues of the Dis¬ 
trict of Columbia: Provided , further, That any 
or all operations herein authorized to be conducted 
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as municipal functions may be put into effect as 
such upon the expiration of any of the contracts 
existing July 11, 1919, for the collection and dis¬ 
posal of the city refuse or upon the failure of any 
of the contractors existing July 11, 1919 to prop¬ 
erly perform the work covered by their contracts 
existing July 11, 1919: Provided, further, That it 
shall be unlawful for any employee of the District 
of Columbia engaged in the removal of garbage, 
ashes, miscellaneous refuse, dead animals, or night 
soil, or for any employee of a contractor doing 
such work for the District of Columbia, to accept 
any gift, except from his employer, in money or 
any other thing of value for any service performed 
in connection with the removal of city refuse as 
hereinbefore described; and it shall be unlawful 
for any person, firm, or corporation, except such 
employer, to pay or offer to pay, any money or to 
make any gift to any such employee for such ser¬ 
vice; that any person violating the provisions of 
this section shall be deemed guilty of a misde¬ 
meanor and shall, upon conviction, be fined in a 
sum not less than $5.00 nor more than $40 for each 
such offense.” (Italics supplied) 

The statute expressly provides that the collection of 
city refuse of every kind is perfomed as 4 ‘municipal 
functions.” Express power is conferred to acquire 
motor-drawn vehicles and to use the same in the exer¬ 
cise of such function, one of which vehicles was in¬ 
volved in the case at bar. Express provision is fur¬ 
ther made for the sale of products obtained in such 
activities. The nature of such activities is inherently 
private in nature. It is such as is capable of being 
delegated to private contractors. The municipal ex¬ 
ercise of discretion to perform such activities by its 
own agents and not by independent contractors does 
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not change the legal character of the activity from a 
private to a governmental function. 

The case of Harris v. District of Columbia, 256 U. S. 
650, 65 L. ed. 1146 is readily distinguishable. In that 
case this court certified to the Supreme Court of the 
United States the question whether the “ sprinkling 
of streets to keep down dust for the purpose of the 
comfort and health of the general public, a public or 
governmental act, as contradistinguished from a: pri¬ 
vate or municipal act . . . ’ ’ In answering the 

question in the affirmative, denying liability, the court 
held that “nothing else appearing, we are of opinion, 
that when sweeping the streets, a municipality is exer¬ 
cising its discretionary powers to protect public health 
and comfort, and is not performing a special corporate 
or municipal duty to keep them in repair.’’ The ac¬ 
tivity in which the city was there engaged concerned 
itself solely with public health and comfort. I’here 
was not present any element of pecuniary gain or ac¬ 
tivity not connected with public health as comes wfith- 
in the saving clause in the opinion, “nothing else ap¬ 
pearing,” hereinabove quoted. 

Upon the same grounds is the case of Tillman v. Dis¬ 
trict of Columbia , 58 App. D. C. 242 to be distinguished. 
There the city provided a sprinkler on a street for the 
comfort, amusement and pleasure of children and, in 
denying liability, the court relied in great part upon 
the fact “that no pecuniary profit or other special cor¬ 
porate advantage resulted from it, nor was any en¬ 
forced contribution assessed upon individuals particu¬ 
larly benefited by it, by way of compensation for its 
use. These facts bring the case within the definition 
of a governmental service as laid down by Chief Jus¬ 
tice Rugg, supra, which w’e approved and follow.” 
(Bolster v. Lawrence, 225 Mass. 3S7, 114 N. E. 722) 
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In the case of Dupont v. D. C., 20 App. D. C. 477, the 
District of Columbia entered into a contract with the 
'Washington Fertilizer Co. for five years from Decem¬ 
ber 1, 1900, for that company to collect and dispose of 
garbage for the municipality. Neither the Dupont case 
nor the case of Moses v. U. S., 16 App. D. C. 428, is au¬ 
thority in the case at bar since both arose prior to the 
enactment of 41 Stat. 39, in 1919, providing for pe¬ 
cuniary profit to the city from such work. 

In 2 Blaslifield Cyclopedia of Automobile Law it is 
stated at page 1313: 

“But where work done on behalf of a municipal 
corporation, in the course of which an injury to a 
traveler occurs, is not entirely public, but is in part 
for profit, or where any element of pecuniary ad¬ 
vantage enters into it, liability is incurred by the 
municipality for the negligent acts of its ser¬ 
vants. ’ 7 


CONCLUSION. 

Upon the foregoing grounds it is respectfully sub¬ 
mitted that for reasons of sound public policy the doc¬ 
trine of governmental immunitv extended to munici- 
palities in some of its activities should not be extended 
to include its various activities connected with its agen¬ 
cies employed in the collection and sale of garbage. 
We should be hesitant to extend to a municipal cor¬ 
poration an immunity from liability in tort where the 
nature of the activity is a source of revenue and where 
it is especiallv so closelv interwoven with its minis- 
terial duty to maintain its highways in a safe condition. 
The burden of negligent injury resulting from such ac¬ 
tivity should be absorbed by the community instead of 
falling upon the single unfortunate citizen whom such 
negligence strikes. 
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For these reasons, it is respectfully submitted that 
the judgment below should be reversed. 

i 

Respectfully submitted, 

Alvin L. Newmyer, 

David G. Bress, 

Attorneys for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 

January Term 1937 

| 

i 

No. 6830 j 

Rebecca Loube, appellant 

v . I 

District of Columbia, a Municipal Corporation, 

appellee j 

j 

i 

BRIEF on behalf of appellee 

j 

STATEMENT OF THE CASE 

This is an appeal by the appellant from a judg¬ 
ment for the appellee entered upon an order of the 
Court sustaining appellee’s demurrer to the dec¬ 
laration (R. 5). ! 

In the declaration appellant claimed damages for 
personal injuries alleged to have been sustained by 
her by reason of a collision on December 31, 1935, 
of appellee’s garbage truck with a street car on 
which appellant was a passenger, and from which 
she was alighting. To the declaration appellee 
filed a demurrer upon the single ground that “the 
collection of garbage is a governmental function, 
and the District of Columbia is not liable for torts 

committed in the performance thereof’' (R. 4). 

(i) i 
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The demurrer of appellee was sustained by the 
Court after submission of authorities by counsel 
and argument (R. 5). The plaintiff elected to 
stand upon the declaration, and from the judgment 
entered upon the demurrer plaintiff noted her ap¬ 
peal to this Court. 

The single question presented by this appeal is 
whether the collection of garbage is a governmental 
function. 

ARGUMENT 

In the case of Harris v. District of Columbia, 2 56 
U. S. 650, 652, the Supreme Court of the United 
States said of the doctrine of governmental 
function: 

In order to prepare the streets of Wash¬ 
ington for sweeping, it was the practice to 
sprinkle them from portable tanks. While 
filling one of these tanks through a hose 
connected to a water plug, a corporate em¬ 
ployee negligently dropped the plug cover 
and injured Adelbert Harris, a young child. 
He brought suit against the District of 
Columbia for damages. 

It is established doctrine that when act¬ 
ing in good faith municipal corporations are 
not liable for the manner in which thev ex- 
ercise discretionary powers of a public or 
legislative character. A different rule gen¬ 
erally prevails as to their private or corpo¬ 
rate powers. Dillon on Municipal Corpora¬ 
tions, 5th ed., Sec. 1626, ct seq., and cases 
cited. 
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Application of these general principles to 
the facts of particular cases has occasioned 
much difficulty. The circumstances being 
stated, it is not always easy to determine 
what power a municipal corporation isj ex¬ 
ercising. But, nothing else appearing,! we 
are of opinion that, when sweeping l the 
streets, a municipality is exercising its dis¬ 
cretionary powers to protect public health 
and comfort and is not performing a special 
corporate or municipal duty to keep them in 
repair. This conclusion, we think, accords 
with common observation, harmonizes with 
what has been declared heretofore concern¬ 
ing liability of the District of Columbia for 
torts, and is supported by well considered 
cases. Weight-man v. Corporation of Wash¬ 
ington (1861), 1 Black, 39; Barnes v. Dis¬ 
trict of Columbia (1875), 91 IT. S. 540, 551; 
District of Columbia v. Woodbury (1890), 
136 U. S. 450; Love v. Atlanta , 95 Georgia, 
129; Conelly v. Nashville, 100 Tennessee 
262; Haley v. Boston , 191 Massachusetts, 
291; Bruhnke v. La Crosse , 155 Wisconsin, 
485. | 

In the case of Tillman v. District of Columbia , 
58 App. D. C. 242, 29 Fed. (2nd) 442, this Court 
adopted the rule laid down by the Supreme Judi¬ 
cial Court of Massachusetts for determining 
whether or not a specified act is a governmental 
function. In that case this Court said: 

The underlying principles which govern 
the subject are well stated by Chief Justice 
Rugg in Bolster v. Lawrence 225 Mass. 387, 
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389, as follows: “The municipality, in the 
absence of special statute imposing liability, 
is not liable for tortious acts of its officers 
and servants in connection with the gratui¬ 
tous performance of strictly public func¬ 
tions imposed by mandate of the legislature, 
or undertaken voluntarily by its permission, 
from which is derived no special corporate 
advantage, no pecuniary profit, and no en¬ 
forced contribution upon individuals par¬ 
ticular^ benefited bv wav of compensation 
for use or assessment for betterments. 
* * * The underlying test is whether the 

act is for the common good of all without 
the element of special corporate benefit 
or pecuniary profit/ 7 

Upon examination it will be found that the col¬ 
lection of garbage by the District of Columbia com¬ 
plies in every respect with the definition above 
given. For greater convenience, each element of 
the definition will be considered separately. 

The Gratuitous Performance- 

The cost of collecting garbage and refuse is paid 
out of the general funds appropriated by Congress 
for the support of the District of Columbia. In 
the appropriation Act for the fiscal year ending 
June 30, 1936, approved June 14, 1935, it was 
provided: 

To enable the Commissioners to carry out 
the provisions of existing law governing the 
collection and disposal of garbage, dead 
animals, night soil, and miscellaneous refuse 
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and ashes in the District of Columbia, in¬ 
cluding inspection; fencing of public and 
private property designated by the Com¬ 
missioners as public dumps; and incidental 
expenses, $795,000: Provided, That any pro¬ 
ceeds received from the disposal of city ref¬ 
use or garbage shall be paid into the Treas¬ 
ury of the United States to the credit of 
the United States and the District of j Co¬ 
lumbia in the manner provided by law; 
Provided farther, That this appropriation 
shall not be available for collecting ashes 
or miscellaneous refuse from hotels and 
places of business or from apartment houses 
of four or more apartments in which the 
landlord furnishes heat to tenants. 

-Of Strictly Public Functions 

The Collection of Garbage is a Service Performed by the Municipality 

for the Preservation of Health- 

In the case of Love v. Atlanta, 95 Ga. 129, 51 
Am. St. Rep. 64; 22 S. E. 29, cited w T ith approval 
by the Supreme Court of the United States in 
the case of Harris v. District of Columbia, supra, 
the plaintiff sought to recover damages from the 
city of Atlanta for injuries sustained by him as 
the result of the running away of an animal at¬ 
tached to a garbage cart of the city. The plaintiff 
alleged that the runaway was due to the negligence 
of the driver of the cart, who was a servant of the 
defendant city. It was also alleged that the driver 
was a small colored boy, wholly incompetent for 
the discharge of the duty, and the evidence ad- 
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duced proved the plaintiff's cause of action as 
alleged. At the conclusion of the trial the Court 
directed a verdict for the defendant. In affirming 
this judgment the Supreme Court of Georgia said: 

With respect to matters concerning the pub¬ 
lic health, however, there is no serious con¬ 
flict of reason, opinion, or authority upon 
the correctness of the proposition that the 
preservation of the public health is one of 
the duties that devolves upon the State as 
a sovereign power. It is such a duty as 
upon proper occasion justifies the exercise 
of eminent domain and the demolition of 
structures which injure or impair the public 
health. * * * If the State delegate to 

a municipal corporation either by general 
law or by particular statute this power and 
imposes upon it within its limits the duty 
of taking such steps and such measures as 
may be necessary to the preservation of the 
public health, the municipal corporation 
likewise in the discharge of such duty is in 
the exercise of the purely governmental 
function affecting the welfare not only of 
the citizens resident within its corporation, 
but of the citizens of the Commonwealth 
generally, all of whom have an interest in the 
prevention of infectious or contagious dis¬ 
eases at any point within the State, and in 
the exercise of such powers is entitled to 
the same immunity against suit as the State 
itself enjoys. * * * It will be observed, 
however, that in order to exempt the city 
from liability, it is not sufficient to show 


that a particular work, from the negligent 
performance of which, by the servants of the 
city, a citizen was injured, was being per¬ 
formed under the directions of the health 
authorities; but it must be shown that the 
particular work so being done was connected 
with or had reference to the preservation 
of the public health. * * * It can make 

no difference in principle as to the character 
of the agents employed in the discharge of 
this duty with respect to the public health. 
The principle of non-liability rests upon the 
broad ground that in the discharge of its 
purely governmental functions, a corporate 
body to which has been delegated a portion 
of the sovereign power, is not liable for torts 
committed in the discharge of such duties 
and in the execution of such powers. It can 
be no more liable because of the failure to 
select competent drivers of garbage carts 
than a citv can be held liable for failure to 
elect a wise, conservative, and discreet 
mavor. 

Let us inquire, then, whether the particu¬ 
lar service being performed by this particu¬ 
lar servant of the corporation had special 
reference to the preservation of the public 
health. The accumulation of garbage,! of 
substance offensive to the sense of smell; 
a substance which, if permitted to remain, 
would poison the atmosphere and breed dis¬ 
eases infectious and contagious among the 
inhabitants of the city, may well be said! to 
injure the public health. 
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To the same effect is the ease of Coates v. Dis¬ 
trict of Columbia, 42 App. D. C. 194, also cited 
with approval by the Supreme Court of the United 
States in the case of Harris v. District of Columbia, 
supra. In that case the plaintiff, a dairy farmer 
living in Maryland, brought suit against the Dis¬ 
trict for damages alleged to have been sustained 
by him by reason of the alleged negligence of em¬ 
ployees of the Health Department of the District 
of Columbia in disinfecting the plaintiff’s barn, as 
a result of which plaintiff's dairy cows were 
poisoned. A demurrer to the declaration, on the 
ground that the employees of the Health Depart¬ 
ment of the District were engaged in the per¬ 
formance of a governmental function, was sus¬ 
tained, and from the judgment entered thereon 
plaintiff appealed. In affirming the judgment this 
Court said: 

The learned trial justice committed no 
error in sustaining the demurrer. He was 
guided by the rule which has been pro¬ 
nounced in previous decisions of this court. 
Brown v. District of Columbia , 29 App. 
D. C. 273, 282, 25 L. R. A. (N. S.) 98, 35 
Wash. Law Rep. 163; District of Columbia 
v. Tyrrell , 41 App. D. C. 463, 42 Wash. Law 
Rep. 114. 

In those cases—the first relating to de¬ 
fective conditions in a fire engine house, 
and the second to the escape of gas in a 
public school building—the distinction was 
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noted between the two kind of powers and 
duties with which municipal corporations 
are charged; the one merely municipal for 
special local purposes and benefits; the 
other of a public or governmental character 
for the general public welfare. For neg¬ 
ligence in the performance of the former 
there is liability; for negligence of agents 
in the performance of the latter there is no 
liability. The subject is discussed at length 
and many supporting authorities citedi 
There is no occasion for further discus- 

I 

sion of the general question. 

For a stronger reason, if anything, the 
duties imxx>sed upon the Health Depart¬ 
ment of the District are to be considered 
public and governmental in their nature; 
and by the great weight of authority muni¬ 
cipal corporations are not liable in damages 
for the negligent acts of the employees of 
such a department in the performance of 
their duties. 4 Dillon Municipal Corpora¬ 
tions (5 Ed.) sec. 1642; Bryant v. St. Paid, 
33 Minn., 289, 53 Am. Rep. 31, 23 N. W. 220; 
Mitchell v. Rockland , 52 Me. 118,121; Lynde 
v. Rockland , 66 Me. 309, 315; Ogg v. Lans¬ 
ing, 35 Iowa, 495, 498, 14 Am. Rep. 499; 
Louisa Co. v. Yancey , 109 Ya. 229, 236, 63 
S. E. 452; Ulrich v. St. Louis , 112 Mo. 138, 
143, 34 Am. St. Rep. 372, 20 S. W. 466. j 

In the case of Savannah v. Jordan , 142 Ga. 409, 
83 S. E. 109, L. R. A. 1915-C, 741, the Supreme 
Court of Georgia held that the cleaning of the 
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streets and the collection of garbage are govern¬ 
mental functions. In its opinion the Court said: 

It is a matter of common knowledge that 
the sweepings of the streets contain matter 
other than dirt and trash, which is offen¬ 
sive to the sense of smell, and which, if al¬ 
lowed to remain, will tend to affect not only 
the comfort, but the health of the commun¬ 
ity as well. Even the English sparrows take 
cognizance of this, and act as scavengers in 
removing it. And it matters not that the 
duty of removing this cause of discomfort, 
inconvenience, and ill health to the com¬ 
munity is delegated to the 4 ‘streets and 
lanes department'’ of a city. It is not the 
character or name of the agent who executes 
the duty of removing the cause of discom¬ 
fort and ill health to the public ivhich fixes 
the character of the duty performed, but it 
is the act itself which determines whether 
it be governmental or ministerial. It is im¬ 
material whether the work is done under 
the supervision of the board of health of a 
municipality, or by the ££ director of public 
works”, or under the ££ streets and lanes 
department.” The duty is the same, and 
that is to remove from the streets all the 
sweepings and garbage and whatever would 
contaminate the atmosphere and breed 
pestilence and disease; and such a duty is 
a governmental, and not a ministerial, func¬ 
tion. It is one that the entire public liv¬ 
ing within or without the municipality is 
concerned in, the enforcement of laws for 
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the preservation of the comfort and health 
of the citizen. [Italics supplied.] 

See also Louisville v. Hehemann, 161 Kv. 523. 
L. E. A. 1915-C, 747, 171 S. W. 165: Condict v. 
Jersey City , 46 X. J. L. 157; Bruit nke v. La Crosse 
155 Wise. 435, 50 L. E. A. (X. S.) 1147, 344 X, W. 
1100. Behrmann v. St. Louis. 273 Missouri 578; 
201 S. W. 547; 14 A. L. E. 1477 et seq. | 

-Imposed by Mandate of the Legislature, cr Undertaken 

Voluntarily by Its Permission- 

By the Act approved July 11, 1919 (Title 20, 
part 5, section 1294, page 280, D. C. Code 1929), 
it is provided: j 

The Commissioners are authorized, if in 
tlieir opinion such action shall he to the best 
interests of the District of Columbia, to con¬ 
duct any or all of the operations involved 
in the collection and disposal of city refuse 
of every kind as municipal functions, | and 
for that purpose to purchase or lease the 
necessary plants, buildings, and land, to 
purchase or hire horses and horse-drawn ve¬ 
hicles, passenger-carrying and other motor- 
propelled vehicles, equipment, and machin¬ 
ery, and to employ expert and other 
personal services, and labor, and to pay 
traveling, maintenance, incidental, and con¬ 
tingent expenses; Provided, That products 
arising from such operations conducted as 
authorized herein may be sold and the pro¬ 
ceeds arising therefrom shall be paid for 
each fiscal vear into the Treasure of the 
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United States to the credit of the United 
States and the District of Columbia in the 
same proportions as appropriations for the 
expenses of the government of the District 
of Columbia for such fiscal year are paid 
from the Treasury of the United States and 
the revenues of the District of Columbia. 

* * *. [Italics supplied.] 

-From Which Is Derived No Special Corporate Advantage, No 

Pecuniary Profit- 

* 

Prom the Appropriation Act of 1936, supra, it 
appears that the cost of collecting and disposing of 
garbage and other refuse for the fiscal year 1936 
was $795,000. 

By Section 12 of “An Act to provide a perma¬ 
nent form of government for the District of 
Columbia” approved June 11,1878, it is provided: 

That * * * sa id Commissioners shall 

annually report their official doings in detail 
to Congress on or before the first Monday 
in December. 

In accordance with this requirement the Com¬ 
missioners of the District of Columbia filed their 
annual report for the year ended June 30, 1936, 
•on page 9 of which is a statement showing revenues 
of the District of Columbia for that year. The 
Commissioners report that from the sale of gar¬ 
bage grease the District of Columbia realized the 
sum of $29,736.72. 

From these figures it is apparent that the Dis¬ 
trict of Columbia derives no profit from the col¬ 
lection of garbage and refuse. 
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In this connection attention is invited to the fact 
that in the case of Bolster v. Lawrence, 225 Mass. 
387, 389, L. R. A. 1917B, 1285. the Massachusetts 
Court had before it for determination the question 
whether the maintenance and operation of a bath 
house under a statute which authorized the citv of 
Lawrence to purchase or lease land and erect or 
repair a building “for public baths”, to “make 
open bathing places”, to “provide instruction in 
swimming”, and also to “establish rates for the 
use of such baths”, was a governmental function. 

i 

In its opinion the Court said: 


The only doubtful aspect of the case arises 
from the circumstances that the statute em¬ 
powers the cities and towns which vote to 
adopt its provisions, “to establish j rates 
for the use of such baths”, and thus possibly 

i 

to derive a revenue or profit from the under¬ 
taking. But, as has been pointed out, there 
is no allegation that there has been any rate 
charged in the case at bar. The simple pos¬ 
sibility that a charge might have been made 
is not enough to transform that which in its 
main features as actually conducted is a 
purely public duty rendered for the common 
good into a quasi commercial adventure. 

In this respect the case is indistinguishable 
in principle from city hospitals maintained, 
not infrequently under special statute, for 
the performance of a duty assumed for the 
benefit of the public. Although such insti¬ 
tutions may receive pay patients, their pub¬ 
lic character is not lost therebv, and no lia- 
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bility attaches to the municipality arising 
from negligence of those in charge. Benton 
v. City Hospital, 140 Mass. 13, 54 Am. Rep. 
436, 1 N. E. 836. The case at bar is some¬ 
what similar to that where a city has been 
exonerated from responsibility for negli¬ 
gence in the care of its citv hall, although 
housed in it, rent free, were the commercial 
revenue yielding departments of water, 
sewer, and ferries. Kelly v. Boston, 186 
Mass. 165; 66 L. R. A. 429, 71 N. E. 299. It 
is not unlike the cases where a slight revenue 
is obtained from the labor performed at a 
public workhouse (Curran v. Boston, 151 
Mass. 505, 8 L. R. A. 243, 21 Am. St. Rep. 
465; 24 N. E. 781), a charge sufficient to cover 
the bare cost of removal of steam engine 
ashes is collected in connection with the 
gratuitous removal of all ashes from dwell- 
mg houses (Haley v. Boston, 191 Mass. 291; 
5 L. R. A. (N. S.) 1005; 77 N. E. 888), or a 
rental is received for the use of the tunnel 
and subways in Boston (Mahoney v. Boston, 
171 Mass. 427, 50 N. E. 939, 4 Am. Neg. Rep. 
395), in each of which it has been held that 
the comparatively insignificant dement of 
income received did not affect the dominat¬ 
ing public character of the enterprise, and 
did not render the city liable for the torts of 
public officers and servants in performing 
such public duty.” [Italics supplied.] 

In the case of Hannon v. City of Waterbury 
(Conn.), 136 Atl. 876, the Supreme Court of Er¬ 
rors of Connecticut held that the maintenance of a 
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municipal swimming pool was a governmental 
function. even Though a small fee or charge was 
made for swimming lessons, and the use of 1 cokers. 
Of These charges the Court said in its opinion; 

The monev taken in did not uav the entire 
expense of operating the pool. It did not 
pav for the large amount of eleetrieitv xised 
in operating the motor drying the hair, and 
lighting, coaL water, chemicals used in the 


water, nor for the rental value or mainte¬ 
nance of the part of the building tised 
and the equipment, all of which the city 
provided” * * * j 

We cite some of the decisions where the 


principle of governmental immunity was 
applied in situations where the enjoyment 
of the public service was conditioned upon 
a charge or fee made but not for the! cor¬ 
porate profit of the municipality. A summer 
camp was maintained by a city for its chil¬ 
dren at prescribed charges to be paid by 
them, giving them a vacation with ;care, 
board, and lodging at the camp. The court 
said of this public enterprise: 

“It rests on precisely the same basis as 
children’s playgrounds and public parks 
within the city limits. It is conducted for 
the sole purpose of promoting the public 
interest by maintaining the public health 
and has nothing of the character of a busi- 
ness enterprise. That a small charge is 
made upon those children going to and stay¬ 
ing at the camp for the purpose of assisting 
in defraying the cost of maintenance of such 
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children while at the camp does not change 
the situation.’' Kellar v. City of Los 
Angeles, 179 Cal. 605, 610,178 P. 505, 507. 

In an action for damages against a city 
for injury suffered while using the privi¬ 
leges provided by a city in its public park, 
the court held: 

4 ‘Neither the character of the municipal 
function nor the exemption from liability is 
changed bv a small incidental revenue de- 
rived from the rental of city buildings used 
in connection with the public park of the 
municipal beach.” Cauglilan v. Omaha, 
103 Neb. 726, 174 N. W. 220; Jones v. 
Atlanta, 35 Ga. App. 376, 133 S. E. 521; 
Cornelisen v. Atlanta, 19 Ga. App. 436, 91 
S. E. 510; Lamport <£ Holt, Limited v. 
Board of Com’rs. 137 La. 784, 69 So. 174; 
Curran v. Boston, 151 Mass. 505, 509, 510, 24 
N. E. 781, 8 L. R. A. 243, 21 Am. St. Rep. 
465. 

The city of Waterbury enjoyed govern¬ 
mental immunity from lability for the act 
of alleged negligence. 

In the case of Brush v. Commissioner of Internal 
Revenue, decided March 15,1937 (No. 451, October 
Term, 1936), the Supreme Court of the United 
States held that the salary of the Chief Engineer 
of the Bureau of Water Supply of the City of New 
York is not subject to the federal income-tax for 
the reason that the maintenance of a water de¬ 
partment by a municipality is a governmental 
function. In its opinion the Court indirectly af- 
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firmed its ruling in tlie ease of Harris v. District of 
Columbia, supra, holding: 

We conclude that the acquisition and dis¬ 
tribution of a supply of water for the needs 
of the modern citv involve the exercise of 
essential governmental functions, and this 
conclusion is fortified by a consideration of 
the public uses to which the water is put. 
Without such a supply, public schools, pub¬ 
lic sewers so necessary to preserve health, 
fire departments, street sprinkling | and 
cleaning, public buildings, parks, play¬ 
grounds, and public baths, could not exist. 
And this is equivalent, in a very real sense, 
to saying that the city itself would then dis¬ 
appear. More than one-fourth of the water 
furnished by the citv of New York, we are 
told by the record, is utilized for these pub¬ 
lic purposes. Certainly, the maintenance of 
public schools, a fire department, a system 
of sewers, parks, and public buildings, to 
say nothing of other public facilities and 
uses, calls for the exercise of governmental 
functions. And so far as these are con¬ 
cerned, the water supply is a necessary aux* 
iliarv, and, therefore, partakes of their na¬ 
ture. New York ex rel . Rogers v. Graves, 
— U. S. — (January 4, 1937). Moreover, 
the health and comfort of the city’s popula¬ 
tion of 7,000,000 souls, and in some degree 
their very existence, are dependent upon an 
adequate supply of pure and wholesome 
water. It may be, as it is suggested, that 
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private corporations would be able and will¬ 
ing to undertake to provide a supply of 
water for all purposes; but if the State and 
City of New York be of opinion, as they 
evidently are, that the service should not 

W ' 

be entrusted to private hands, but should be 

rendered by the city itself as an appropriate 

means of discharging its duty to protect the 

health, safety, and lives of its inhabitants, 

we do not doubt that it mav do so in the 

exercise of its essential governmental 

functions. * * * 

***** 

Respondent contends that the municipal¬ 
ity, in supplying water to its inhabitants, is 
engaged in selling water for profit; and 
seems to think that this, if true, stamps the 
operation as private and not governmental 
in character. We first pause to observe that 
the overhead due to the enormous cost of 
the system, and the fact that so large a pro¬ 
portion of the water is diverted for public 
use rather plainly suggests that no real 
profit is likely to result. And to say that, 
because the city makes a charge for fur¬ 
nishing water to private consumers, it fol¬ 
lows that the operation of the water works 
is corporate and not governmental, is to beg 
the question. What the city is engaged in 
doing in that respect is rather rendering a 
service than selling a commodity. If that 
service he governmental it does not become 
private because a charge is made for it, or 
a profit realized. [Italics supplied.] 
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u -no Enforced Contribution Upon Individuals Particularly Bene¬ 

fited by Way of Compensation for Use or Assessment for Better¬ 
ments— 

By the Act approved July 11,1919, supra, it is— 

Provided further, That it shall be unlaw¬ 
ful for any employee of the District of Co¬ 
lumbia engaged in the removal of garbage, 
ashes, miscellaneous refuse, dead animals; or 
night soil, or for any employee of a contrac¬ 
tor doing such work for the District of Co¬ 
lumbia, to accept any gift, except from his 
employer, in money or any other thing of 
value for any service performed in connec¬ 
tion with the removal of city refuse as here¬ 
inbefore described; and it shall be unlawful 
for any person, firm, or corporation, except 
such employer, to pay or offer to pay, any 
money or to make any gift to any such em¬ 
ployee for such services; that any person 
violating the provisions of this section shall 
be deemed guiltv of a misdemeanor, and 
shall, upon conviction, be fined a sum of not 
less than $5 nor more than $40 for each such 
offense. 

It will be noted that not only is no charge to be 
made for the collection of garbage by the munici¬ 
pality, but that it is a criminal offense for one em¬ 
ployed in the collection thereof to accept any fee or 
gratuity from any individual benefited by the per¬ 
formance of his duties. 
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-The Underlying Test Is Whether the Act Is for the Common 

Good of All Without the Element of Special Corporate Benefit or 
Pecuniary Profit- 

In the ease of Dupont v. District of Columbia, 20 
App. D. C., 477, this court considered at great 
length the whole subject of disposition of city 
refuse, including garbage, and in so doing referred 
to the Act of Congress, approved July 6th, 1900, 
under the terms of which garbage was disposed of 
prior to the passage of the Act of July 11, 1919, 
supra. In that case the Court said (p. 486): 

The agreed statement of facts show’s that 
the matter for the transportation of w’hich 
the defendant w’as tried, w*as garbage from 
tw’o hotels. Garbage as used in the act of 
Congress must be given its ordinary mean¬ 
ing which is: Offal—Refuse, animal or 
vegetable matter from a kitchen—Worth¬ 
less, offensive matter. See Webster’s 
Dictionary. The regulation, proceeding no 
doubt upon the idea that specific informa¬ 
tion was expedient, defined garbage as “the 
refuse of animal and vegetable food stuffs. ’ ’ 
Both from the word itself, and the official 
definition, the ordinary mind v’ould under¬ 
stand the regulation as applying to matter 
which is in fact noisome, and to that also 
w’hich has been rejected as worthless and 
mingled with it. And the courts )nay well 
take notice that such matter, if not specifi¬ 
cally regidated in respect of speedy and care¬ 
ful removal and disposition, would be a 
menace to the public health as well as a 
nuisance in other ways. 
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It must be presumed, also, that Congress, 
which is charged with the protection of the 
public health and comfort in the District of 
Columbia, was fully informed as regards the 
probable danger to health in a large and 
growing city from the careless deposit and 
disposition of, garbage, before legislating 
upon the subject. Moses v. United States, 
16 App. D. C. 428,437,438. Apparently, the 
apprehension of danger was so great that 
the act itself was made to contain certain 
stringent provisions, in respect of which the 
Commissioners were given no discretion 
whatever. For example: It not only con¬ 
templates the speedy and safe reduction or 
consumption of the refuse matter, but also 
expressly provides that none of it shall be 
“ dumped into the Potomac river or other 
waters, or fed animals, or exposed to the 
elements upon lands.” Thus it appears to 
have been apprehended that the public 
health would be endangered also through 
feeding animals upon garbage, and using it 
as manure, and there is nothing in the record 
to establish the fact that such apprehension 
is unfounded or unreasonable. [Italics 
supplied.] j 

Thus, although the method of collecting garbage 
under the terms of the act of July 11, 1919, under 
which that service is now performed, differs in 
some respects from the method prescribed by the 
Act of July 6,1900, referred to in the Du Pont case, 

i 

supra, the nature of garbage as a menace to health 
is specifically recognized by this Court. 








CONCLUSION 

The cases dealing with the question whether the 
collection of garbage is or is not a governmental 
function have been collected in an annotation to 
the report of the case of Harris v. District of 
Columbia, 256 U. S. 650, found in 14 A. L. R. at 
1471, with supplementary annotations in 32 A. L. 
R. 988, 52 A. L. R. 187, and 60 A. L. R. 101. 

Consideration of the cases listed in these several 
annotations shows that the courts of the several 
states have disagreed, one group holding that this 
service is a governmental function, and the other 
that it is not. The annotator states: 

In the majority of jurisdictions the clean¬ 
ing or sprinkling of streets, or the removal 
of rubbish or garbage by a municipality is 
deemed to be a governmental function, 
designed primarily to promote the public 
health and comfort, and the municipality is 
therefore not liable for the torts of em¬ 
ployees to whom the performance of that 
function is delegated (14 A. L. R. 1477). 

The leading case is that of Harris v. District of 
Columbia, supra. The majority rule is followed 
by the courts of the States of Georgia, Iowa, Ken¬ 
tucky, Massachusetts, Missouri, New Hampshire, 
New Jersey, Tennessee, and Wisconsin. 

The cases relied upon by appellant and cited in 
her brief ave those expressing the minority view. 
Many of them were relied upon by counsel for 
Harris in his brief in that case in the Supreme 





Court of the United States, and that court consid¬ 
ered and rejected the reasoning thereof. 

The Supreme Court of the United States, and 
this Court, have heretofore followed the view that 
the sweeping of the streets, and the collection of 
garbage and other refuse are acts performed by 
the municipality primarily for the preservation of 
health—that they are governmental, and not minis¬ 
terial functions. 

It is respectfully submitted that the judgment 
of the District Court of the United States for the 
District of Columbia should be affirmed. 

Respectfully submitted. ; 
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